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Is the Fifth Amendment Being Misused? 


foderator MacVane: 


We are meeting tonight to dis- 
uss the question: “Is the Fifth 
Amendment Being Misused?” Be- 
ore we go any further, we prob- 
‘biy should be quite sure just 
what the Fifth Amendment is. 
Dur own tradition of justice, of 
yourse, comes directly from En- 
and. When our Constitution was 
written, the legal procedures of 
iid England were made a part of 
: The Fifth Amendment says, 
‘No person shall be compelled in 
iny criminal case to be a witness 
gainst himself.’ In other words, 
ne founding fathers realized, as 
he countries on the other side of 
oe Iron Curtain realize today, 
aat if a king, a government, a 
adge, is tough enough on a wit- 
ess, if he can be tortured in body 
ir mind, he’ll confess just about 
nything. 


So the phrase was put into the 
‘mendment to protect the innocent 
ad force the courts to prove guilt 
‘ty outside evidence. It has been 
eld to cover Congressional com- 
iittees as well as courts. The 
nmendment has recently been used 
y many witnesses called before 
hongressional committees. A man 
i asked by a Congressman whether 
2 is a communist or whether he 
as committed espionage or some- 
1ing else, and the witness pleads 
1€ protection of the Fifth Amend- 
ent and refuses to answer. Some 
eeple think this protection is 
ing overused. They ask why an 
aecent man should use this plea. 
es it protect the guilty? 

Cthers maintain this protection 
the only safeguard an innocent 
*teon has against what some con- 
e- the rough and ready method 


in a contempt of Congress or a 
trial for perjury before he knows 
what’s happening. Many people 
are getting a little worried about 
several aspects of the problem. 
Certainly it is important, for it is 
one of the foundations of our 
whole legal system. Our two 
speakers tonight are keen students 
of the Fifth Amendment. 

First, Mr. Robert Morris, a New 
York attorney is the chief counsel 
for the Senate Internal Security 
Subcommittee. He first came to 
public notice as a counsel on the 
committee of the New York State 
Legislature which investigated 
communism in the state teaching 
system. During the war, he was 
an officer working on Communist 
Counter Intelligence in the third 
naval district. Later, he was of- 
ficer in charge of the advanced 
psychological warfare section of 


Admiral Nimitz’s headquarters. 
Would you give us your first 
thoughts on this problem, Mr. 


Morris? 


Mr. Morris: 


Before I do, though, Mr. Mac- 
Vane, I think I would like to put 
this thing in proper perspective. I 
would like to briefly say what the 
United States Senate Internal Se- 
curity Committee is and what it is 
doing. It’s a Subcommittee of the 
Senate Judiciary Committee. During 
the last three years, it has been 
holding hearings to determine the 
existence of organized subversion 
in the United States. It has done 
that under the charge, given to it 
by the Senate, of determining 
whether or not the basic Internal 
Security Law should be altered. 
At the same time, its function and 
duty is to make recommendations 
as to whether or not further legis- 
lation is necessary. 


During the last three years, ad- 
vocating adhering to a very, very 
scrupulous standard of evidence, 
being very, very mindful of all 
possible abuses of the power of a 
Congressional committee, the com- 
mittee has been holding hearings 
and making a public record that I 
think shows, if you will read the 
record, extensive infiltration on the 
part of organized communists— 
a, into the United States Govern- 
ment; b, into the United Nations; 
and c, into the educational halls 
of our country. Now, and in con- 
nection with that, Senator Jenner, 
who is now the chairman, and 
Senator McCarran, who previously 
was the chairman, were very care- 
ful to point out that the committee 
was not looking for unorthodox 
views into radical thoughts or ir- 
regular thinking; it is looking only 
for organized subversion. 

Now my outlook on this subject 
tonight is simply this, that if a 
witness is called before the Senate 
Internal Security Subcommittee or 
any other committee, for that mat- 
ter, and answers questions fully 
about his own past communist 
associations, from where I sit as 
the counsel to a committee, I know 
that the Senators on those com- 
mittees and the Congressmen on 
the committees across the hill are 
so concerned with this communist 
infiltration that if a witness did 
come forward and _ testify fully 
about his own past participation 
in the communist conspiracy that 
there would be no will to pros- 
ecute, but that person’s testimony 
would be, as it has been in the 
past, welcomed, and such a person 
would be welcomed to the ranks of 
free men. 

As a practical matter, I say a 
witness who appears before any 
committee, as a very, very practical 
matter, would have nothing to 
fear, because nobody wants to 


prosecute an ex-communist who 
has joined the ranks of free men. 
Now that is my first thought to- 
day. Unfortunately, we must be 
legal about this thing. Legally, 
when a man invokes the Fifth 
Amendment, he is saying in effect, 
“If I answer that question honestly, 
if I give a truthful answer to 
that question, I will at least be 
putting into the records one link 
in a chain of evidence that could 
lead to my conviction.” Now 
conviction is the important word 
there. If it is going to cause 
him embarrassment, or cause him 
disgrace, if it is going to expose 
some fellow associates of his, hel 
cannot justifiably invoke the Fifth 
Amendment. That is the basic 
law. 

Now the third point of view 
I would like to make, and _ this) 
will close my statement, is that: 
from where we sit, the counsel, 
and the staff members and even 
the committee members feel that: 
when a man comes before the com- 
mittee and invokes the Fifth 
Amendment he does so only be- 
cause he recognizes that the evi- 
dence is so strong and so conclusive 
that if he puts in a denial of 
Communist Party membership, he 
knows as a practical matter he 
could be exposing himself to a 
perjury indictment. As a prac- 
tical matter, that is the case. 
That is not the legal effect, and 
as I say the best example of that 
was when the Senate Internal 
Security Subcommittee held hear- 
ings into the nature of the New 
York Teachers Union. | 

There, the committee had evi- 
dence and sworn testimony in 
executive session that ten of the 
twelve officials of that union were 
members of the Communist Party 
and that two of the officials were 
not members of the Communist 
Party. As I say, that was the 


testimony the committee had re- 
ceived in executive session. When 
these twelve witnesses were called 
im public session, the ten about 
whom the committe had evidence 
bf Communist Party membership 
eli invoked their privilege under 
she Fifth Amendment; the two 
bout whom the committee had evi- 
deace that they were not com- 
munists both denied Communist 
Party membership and attacked the 
committee very vigorously. 


Mr. MacVane: ‘Thank you, Mr. 
Morris. Our second speaker is 
Mr. Norman Redlich, also a mem- 
oer of the New York Bar. Mr. 
Redlich graduated from Williams 
and from Yale Law School. He 
was executive editor of the Yale 
Law Journal. We is a frequent 
writer on legal matters and con- 
‘ributes to the Tax Law Review 
and the Yale Law Review and the 
Nation, writing chiefly on taxes or 
‘ivil liberties. Could you give us 
rour view of this problem, Mr. 
Redlich? 


Ar, Redlich: 


In discussing the Fifth Amend- 
ment, it seems to me that the first 
hing we should understand is that 
Ihe right to refuse to answer cer- 
ain questions is an essential ele- 
nent in the whole procedure of 
aw designed to protect the in- 
lividual from the possible tyranny 
£ his Government. Let us re- 
nember that men died for this 
ight in England and that when 
he war for American freedom 
ax! been won, the people demanded 
‘ac this right be included in our 
Jonstitution. It is part of our 
Vole system of fair play which 
revides that if a man has violated 
je law, the Government must 
weve it by evidence in a court 
f-law but cannot compel the 
@fendant to help in his own 
fesecution. 
ta 


ex 


Without the Fifth Amendment, 
witnesses could be subjected to 
endless questioning until they re- 
vealed some facts which the state 
might use against them. We have 
seen this technique all too often 
in Eastern Europe. Without the 
Fifth Amendment, no man could 
be confident that he could stand 
before the law innocent until 
proven guilty. Now throughout 
the centuries, the Amendment’s 
critics have stated that the Amend- 
ment is being misused. In fact, 
the only time the Amendment is 
not under attack is when no one 
bothers to use it. Prosecutors and 
investigators have condemned it as 
a hindrance to the attaining of 
necessary facts, without realizing 
that this was the very purpose of 
the Fifth Amendment—to prevent 
the attaining of facts from an in- 
nocent witness who might be 
harmed as a result of the misuse 
of these facts by an overzealous 
prosecutor. 

Today, this barrier which was 
designed to protect the individual 
from his government is again the 
target of investigators and prosecu- 
tors. It is charged that the 
Amendment shields communists and 
subversives. Actually, if an in- 
dividual has violated the law, 
nothing stops the Government 
from prosecuting. The Fifth Amend- 
ment merely prevents the Govern- 
ment from prosecuting on the 
basis of the witness’s own testi- 
mony. Surely this cannot be an 
abuse of the Fifth Amendment, 
because that was its very purpose. 
If the Government cannot prove 
guilt by outside evidence, our 
system of law commands that this 
man be considered innocent. To 
deny this is to deny the funda- 
mental basis of Western justice. 

Now the Fifth Amendment is 
not being abused by witnesses, 
rather it is being abused by those 


who tell the public that everyone 
who invokes the privilege is guilty. 
This is summed up in the oft 
repeated phrase, “If a man is 
innocent he has nothing to hide.” 
Now nothing could be a greater 
abuse of the Fifth Amendment 
than this contention that to use 
it is to be guilty. Every lawyer 
knows that the privilege is de- 
signed to protect innocent and 
guilty alike. In fact, its highest 
purpose was to protect innocent 
people, because without it the most 
innocent person could be made to 
give testimony before a tribunal 
which could make him appear 
guilty. 

It is a well-recognized principle 
of law that no inference of any 
kind can be drawn from a person’s 
refusal to answer. If the privilege 
were designed to protect only the 
guilty it would have no value, be- 
cause then a man would have the 
terrible choice of either talking 
or confessing his guilt by silence. 
Fortunately, our courts say other- 
wise and command juries to draw 
no inference from silence. Why 
is it so? Because no man can 
know when a fact can be used 
against him. Innocent attendance 
at a meeting, the expression of a 
point of view, innocent member- 
ship in an organization many years 
ago, all these things can be used 
against witnesses, and it does not 
help us to be told that it will not 
be used. 

In addition, the revelation of 
these facts can force innocent peo- 
ple to lose their jobs and to have 
their loyalty questioned. The pro- 
tection of innocent people is a 
fundamental purpose of the Fifth 
Amendment. Those who ask the 
public to ignore this are subyert- 
ing a basic constitutional right. 
Now the critics of the Amendment 
have carried their attacks to an 
extreme when they seek to deny 


a person the right to earn a living 
because he has invoked a privilege 
granted by the Constitution. Thes 
people pretend to accept the Fifth 
Amendment, but they subject th 
witness to a tremendous economic 
pressure to answer, which th 
Amendment seeks to avoid. 

The spectacle of a man who is 
deprived of his livelihood becaus 
he invokes a right granted by th 
basic charter of our land is 
frightening development. As in 
the past, this terrible abuse of th 
Amendment is justified on ground 
of crisis and emergency, but le 
us remember that the Constitution 
was written in a time of crisis 
It was meant to apply in peac 
and war, and was designed te 
protect all persons, including thos 
with whom we disagree. In thi 
time of crisis, when people th 
world over look to this nation! 
for moral leadership, it is the du 
of free men to defend with a 
their vigor the right to safeguard 
our liberty. No more fundamen: 
tal right exists than the ancient 
maxim, embodied in the Fift 
Amendment, that no man shall be 
a witness against himself. 


Mr. MacVane: Thank you, Mr: 
Redlich. I think that perhaps no 
we will get you two gentlemen t 
comment on each other’s state: 
ments. Mr. Morris, would you 
like to have something to sa 
about Mr. Redlich’s statement? — 


Mr. Morris: Well in the first 
place, remember that a Congres: 
sional committee is not trying tc 
indict anybody or trying to bring 
about anybody’s conviction. ] 
mean it is the role of the com: 
mittee to bring forth certain facts 
in aid of legislation. So this is 
not exactly a court of law; cer. 
tainly it is not a criminal case 
Now the legislators of New York 
City, for instance, have adopted 


an administrative code. Section 
93 of the code provides that if 
any employee of New York City 
is called before a proper tribunal, 
and if that person invokes the 
privilege against incrimination 
before the proper body, that he 
‘shall be subject to suspension. 


Now it was the wisdom of the 
legislators of New York City— 
inow the present councilmen, for- 
imetly the board of aldermen— 
that anybody holding public office 
lholds a position of trust. Anyone 
lholding a position of trust should 
Ibe able to answer all questions 
lfully, because only by so doing can 
you inspire confidence. And you 
will notice that as far as the New 
‘York College teachers and teachers 
tin the elementary and high schools 
are concerned, when these people 
invoked their privilege under the 
Fifth Amendment before the Sen- 
fate Internal Security Subcommit- 
tee, the New York City authorities 
took action and had them dis- 
missed. 


Also you will notice that is 
another reason. why these people 
would do everything possible to 
«Keep from invoking their privilege, 
and they only invoke their privilege 
against incrimination when they 
are really right in a corner and 
they know that if they enter a 
denial they are subjecting them- 
selves to a perjury indictment— 
got only in New York City. That 
will bring home a point of view 
oy entering the New York City 
situation. 

Last year, when the Senate com- 
mistee was investigating the sub- 
yérsive activities of United States 
“ifizens working in the Secretariat 
bfthe United Nations, some thirty 
ramaer high officials, in some cases 
1ends of divisions, invoked their 
Urwilege against incrimination. 
Pr,gve Lie, then Secretary General, 
) aes, 


i 


se | 


a? 


disturbed very much, called on 
three famous international jurists 
to give him advice. 

Now they advised him, they 
rendered an opinion, that holding 
office in the United Nations is a 
position of great trust. Any per- 
son holding such a position should 
be able to inspire confidence. And 
one of the ways of inspiring con- 
fidence is, if asked by a proper 
tribunal, and they conceded that 
the Senate Internal Security Com- 
mittee was such a proper tribunal, 
asked if they were or had been 
members of the Communist Party, 
that if they invoked their privilege 
that that would be good grounds 
for his acting and dismissing them. 


Mr. MacVane: ‘All right, per- 
haps Mr. Redlich wants to com- 
ment on Mr. Morris’s statement. 


Mr. Redlich: Yes, I would. I 
think if we go back and see where 
the Fifth Amendment came from, 
we will see that the people who 
were running the inquisitorial 
courts three and four hundred 
years ago all said, we don’t want 
to do anything wrong, all we want 
to do is bring people before this 
body and let them tell us the truth; 
we don’t want to do anything 
wrong. And they protested vigor- 
ously that they sought no harm 
against the individuals, but never- 
theless there were people then 
who felt that committees, ec- 
clesiastical courts, any group of 
that kind, had no right to inquire 
into certain fields of endeavor, and 
they raised at that time this cry: 
“J shall not be a witness against 
myself.” 

And throughout the years the 
courts have said, and any legal 
authority has said, that there shall 
be no inference of guilt as a re- 
sult of this invoking the privilege 
against self-incrimination. Now 
what do we have here tonight? 


We have someone who iells us 
that anyone who invokes this priv- 
ilege, upon which there should 
be no inference of guilt, somehow 
should be deprived of the right to 
earn a living, the right to support 
his family, and should be con- 
sidered someone in whom the pub- 
lic should have no general trust. 
Now I say when we take the 
privilege against self-incrimination 
and apply to its use that type of 
connotation, we are throwing it 
out the window. (Applause) 


Mr. MacVane: What would you 
say to that, Mr. Morris? 


Mr. Morris: Well, Mr. Mac- 
Vane, in the first place that was 
not the contention that I made. 
In the second place, I had men- 
tioned the fact that this legislative 
wisdom was not something that 
was designed to meet this present 
communist situation. It has been 
on the books, the legislative books, 
of New York City for many, many 
years. I think it was introduced 
originally to combat a rising situ- 
ation with respect to crime and 
embezzlement. But I say this thing 
has been on the books for a long 
time. Now, the Senate committee 
is very, very careful; it respects 
the person’s right under the Fifth 
Amendment. 


If a witness who is allowed to 
have this counsel invokes this priv- 
ilege under the Fifth Amendment, 
he is informed by the chairman 
with the utmost politeness (that 
is his duty) that he has full right 
to do it if he likes to. He is 
within his rights in so doing. Now 
I think I would like to bring out 
how the committee operates, be- 
cause I am sure it is not generally 
understood. The only evidence of 
Communist Party membership that 
is really obtainable, the only direct 
evidence of Communist Party mem- 
bership, must come from the mouth 


of an ex-communist. That is, some} 
body who was behind the closec 
doors of the communist conspirac 
can testify to what went on there 
Only someone who was inthe com 
munist cell can know who th 
members of a communist cell are 

Now in order to determine the 
evidence as to who the communists!f 
are—and by the way, the recorcy 
shows that they have reached very! 
very high into the executive branch 
of the Government. Now, the} 
only way the committee can deter} 
mine that is to get testimony o 
ex-communists, people who have 
participated in the conspiracys§ 
Now, it is the committee rule 
and this I am sure most of you! 
people who are here tonight do 
not understand, it is the committee 
rule that nobody is identified in 
open session unless the person men: 
tioned in the public testimony of 
an ex-communist has been called! 
in and given an opportunity to 
deny the particular testimony: 
namely, so and so was a member 
of a certain cell. 

Now that person’s testimony is 
not brought forth until the person 
so named is brought in, in execu 
tive session, and given an oppor- 
tunity to deny it. If the person 
cannot enter a denial, then the 
subcommittee feels it has given: 
him every right to speak his piece, 
to enter his denials, to express his 
point of view. Only then does 
the testimony of such person reach 
the light of day. 


Mr. MacVane: I see Mr. Redlich! 
is very anxious to answer that. - 


Mr. Redlich; Mr. Morris, my. 
conception of due process of law 
is that if a man is accused he is 
under no duty whatsoever to issue 
a denial; he has the absolute righ 
to keep quiet. That is the purpos 
of the Fifth Amendment; that i 
what it is there for. Now let 


me say something else. You dis- 
wuss the question of people being 
brought before your committee 
against whom there is what you 
«all evidence. Now let me discuss 
this question of evidence. Evi- 
idence in a court of law means 
aestimony which is subject to cross 
examination, testimony which can 
be confronted by a person’s own 
witnesses, the right of the accused 
to confront his accuser. 


Now in this court of law, in 
addition to all these safeguards, 
we allow the witness to remain 
silent, and we infer no guilt from 
that silence. But what happens 
oefore the committee? He does 
aot see his accuser; we have con- 
crolled that. He has no right to 
cross examine his accuser. We 
iknow that. He does not have the 
tight before public hearings to 
present witnesses in his own be- 
aalf. We know that. In addition, 
in these public hearings, by the 
tounsel’s own admission, people 
ure only brought against whom 
here is some testimony. 


In other words, these people are 
in jeopardy. These people are 
erought before television cameras 
—and if you have ever been be- 
yore a television camera you know 
t is not easy to think straight— 
hese people are brought before 
‘elevision cameras and then are 
isked to answer this barrage of 
‘uestions without having any of 
he procedural safeguards that oc- 
mur in a court of law. In addi- 
ica to all that, we are then asked 
5 assume that if a person refuses 
3 answer he has something to 
ide. I say that doesn’t make 
epze. 


fir. MacVane: Each week, Town 
“ting gives our listeners an op- 
Jostunity to participate directly in 
(a program by submitting a ques- 
OF, you would like to hear our 


San awe 


reg 


speakers discuss. Tonight’s list- 
ener question comes from Mr. 
Robert B. Gilmore of Cleveland, 
Ohio. Mr. Gilmore will receive 
the beautiful twenty-volume set of 
the American People’s Encyclo- 
pedia. Mr. Gilmore’s question is: 
“Would the present relationship 
between the protection given to 
individual rights and the protec- 
tion given to the public interest 
be improved or hurt by limiting 
the use of the Fifth Amendment?” 
In other words, we have on one 
hand the rights and safeguards 
of the individual; on the other, 
the safety of the country as a 
whole. Would limiting the Amend- 
ment hurt or help one or the other? 


Mr. Morris: Well, that is a 
hard question. It is not a ques- 
tion here of whether somebody 
is going to be prosecuted for a 
crime. I mean that is not the issue 
at all. If a man is on trial, the 
result of which trial could be that 
he would be put in jail, of course 
he has the right to cross examine 
witnesses. But that is not the 
issue at all here tonight. The 
issue is, should a certain amount 
of evidence be brought out into 
the public record and should the 
person whom the evidence concerns 
have the right to make answer to 
that question? That is the basic 
issue. 


And now with respect to 
this question, I think that would 
bring into scope the proposed 
immunity bill. During the last 
session and during the previous 
session of Congress, the Senators 
and the Congressmen made an 
effort to have an immunity bill 
passed. Now this immunity bill, 
far from denying the individual’s 
rights under the Fifth Amendment, 
would really strengthen them, be- 
cause the immunity bill provided 
simply this: that the committee, 


a certain committee of Congress, 
whether it be of the Senate or of 
the House, would call before it 
a witness and the committee would 
have a certain amount of infor- 
mation as to what this person could 
testify. The committee could vote 
to give that particular person im- 
munity—complete immunity for all 
time from any crime, from any 
punishment for a crime. 

Now, once the person has been 
granted that immunity, once full 
immunity has been granted a per- 
son, then at no time can he claim 
his privilege under the Fifth 
Amendment, because if he can 
never be prosecuted for a crime 
he can never be heard to say that 
he will not answer a question, be- 
cause if he does, his answer may 
incriminate him. The two things 
are inconsistent. So for that reason 
the Senators, trying to get more 
testimony, and trying to get more 
evidence on this criminal conspir- 
acy, sought to have the immunity 
bill passed. 


Mr. MacVane: I think we had 
better ask Mr. Redlich about this. 
Could you answer very briefly, Mr. 
Redlich? 

Mr. Redlich: I would like to 


protest immunity, but before I do, 
may I answer the question? 


Sijo0P: BAG ES 


QUESTION 


Mr. MacVane: Now we have 
questions from our studio au- 
dience, the first question from this 
gentleman. 

Questioner: Mr. Morris, when, if 
ever, would you allow a witness to 
raise the privilige of the Fifth 
Amendment? And, would you allow 
derogatory comment thereon? 

Mr. Morris: Well, looking at the 
record, a witness can invoke this 


Mr. MacVane: Mr. Gil- 
more’s question. 

Mr. Redlich: It seems to me that 
there is always a great discussion 
as to whether a certain right, in 
this case the privilege against self- 
incrimination, infringes on what 
is called the public welfare. 1] 
would just like to make this ob- 
servation. It seems to me that the 
guarantee against  self-incrimina- 
tion has been defending the free-% 
doms of the American people for 
about 162 years, and together with 
the other provisions in the Bill o 
Rights has done an exceptionally 
good job. 

The committees will tell us tha 
they are now protecting our free: 
dom, have been at this for about 
three or four years, but history has 
yet to assess the final judgment, 
and while none of us can tell what 
judgment history will assess as tc 
whether the privilege against self 
incrimination is more important 
than the right to get the so-callec 
facts, I would only venture thi 
prediction, that the rights inherent 
in the Fifth Amendment will be 
protecting the liberties of humar. 
beings long after, in my opinion, 
the committees have become @ 
forgotten memory. 


Yes, 


privilege under the Fifth Amend. 
ment whenever he so elects, anc 
in all of the cases and in al] 
of these appearances the wit 
nesses are represented by counsel 
both in open session and in execu: 
tive session. Now whenever a wil 
ness does invoke his privilege, the 
chairman will acknowledge that he 
has such a right, and it is dome 
without reservation. ; 
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Mr. MacVane: 1 think this 
gentleman has another question. 


Questioner: The question was, 
ir. Morris, when would you, 
under your present views, ad- 


wecate allowing the invocation of 
this privilege? 

Mr. Morris: Well, as I say, I 
culd allow him to do it as the 
cemmittee does. Senator Jenner 
hliows a person to do it whenever 
ae says his answer may incrimi- 
aate. Of course, when he says 
that, we have to accept that there 
ss in existence evidence which, if 
put into the record, would have 
that effect. If he doesn’t do that, 
e can’t go beyond his claim. 


Mr. MacVane: Did you want to 
that, Mr. 


ay something about 
Redlich? 
Mr. Redlich: Just one brief 


‘lause. What Mr. Morris has said 
's, we will allow you to use the 
rivilige against self-incrimination, 
»ut we will tell the public that 
rou can’t work and that no one 
ould trust you. (Applause.) 


Mr. MacVane: Here is another 
sentleman. What is your ques- 
don, sir? 

Questioner: My question is ad- 
sressed to Mr. Redlich. Would 
jou deny that an Anglo-American 
mle of fair play may be especially 
iulnerable to abuse by profes- 
ional conspirators who openly 
joast of their extra-legal tech- 
igues for subverting what they 

eer at as bourgeois justice? 


Mr, Redlich: 1 will answer that 
faestion this way. You know the 
reat difference between Russian 
od American justice is not the 
“ogds that appear in the Consti- 
aon. The Russians have mag- 
if ent words in their Constitu- 
06, but they have been saying 
vet since 1936, when that Con- 


ipytion was written, we are sorry 
“4 
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put it into effect in re- 
certain people because 
too much of a menace; 
to these people we don’t apply 
justice. I say the one thing that 
this country has to offer the rest 
of the world in our battle with 
Russian ideas is that our Consti- 
tution applies to everyone at all 
times. 


Mr. MacVane: 
question, sir? 


we can’t 
gard to 
they are 


What is your 


Questioner: Mr. Morris, Mr. 
Wechsler, editor of the New York 
Post, admitted to a Congressional 
committee that he was a com- 
munist at one time. His testimony 
wasn’t welcomed, as you say such 
testimony usually is. How come? 
(Ap plause.) 

Mr. Morris: I think his testi- 
mony was welcomed. 


Mr. MacVane: ‘That’s a brief 
answer. And this gentleman. Is 
that for Mr. Redlich or Mr. Mor- 
ris? 

Questioner: This is for Mr. 
Redlich, and I would like to ask 
Mr. Redlich what reasons a non- 
communist could have for invok- 
ing the Fifth Amendment. 


Mr. Redlich: That is a very 
good question, and I would like 
to answer it in as brief a space 
of time as possible. I think that 
the basic understanding of the an- 
swer is a legal doctrine called 
“waiver.” Now it works this way. 
Suppose a man were never a mem- 
ber of the Communist Party, may- 
be when he was in college twenty 
years ago he attended one, two, 
three meetings of the party at a 
time when no one considered it 
subversive, at a time when people 
wanted answers to certain ques- 
tions and communists were offer- 
ing an answer and people in- 
vestigated. Perhaps this man 
brought a close friend to one of 


these meetings—a man who today 
is a television writer, a film writer 
or a radio actor. Assume then 
that this man is brought before a 
committee and is asked, “Were 
you ever a member of the Com- 
munist Party?” He answers truth- 
fully, ‘“SNo, I was not.” 


The next question is apt to be, 
“Did you ever attend communist 
meetings?” Now here this man 
is legally stumped. If he invokes 
the privilege against self-incrimin- 
ation to that question, he doesn’t 
know but that the committee will 
rule that he is in contempt, because 
it is not an incriminating question. 
But on the other hand, if he an- 
swers that question and says, “Yes, 
I did attend a meeting,” then he 
may be told, “Well you waived 
the privilege against self-incrim- 
ination, now you have to tell us 
about everyone else who was 
there. Therefore, he might suc- 
ceed in incriminating a completely 
innocent person who might lose 
his livelihood as a result of that 
information. I know we are 
limited on time. There are many 
other reasons, but I can’t go into 
them. 


Mr. MacVane: I think Mr. 
Morris wants to say something 
about this. 

Mr. Morris: I would like to 


point out that the situation just 
proposed by Mr. Redlich is such 
a far-fetched situation and a situa- 
tion that, as a matter of reality, 
is not related to any of the Con- 
gressional hearings that are now 
going on. The Congressional com- 
mittees are looking for present 
organized subversion, and in look- 
ing at somebody’s past it can only 
use that as a guide to his present 
outlook. If I had a client, and if 
I advised him to invoke his priv- 
ilege under the Fifth Amendment 
in the circumstances proposed by 
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Mr. Redlich, I would be a very, 
very poor attorney, I assure you 


Mr. MacVane: I think we had 
better get on with our questions.® 
This lady. 


Questioner: Mr. Morris, hasn't) 
a committee predetermined a per-— 
son’s guilt even before the person? 
is up before the committee? 


Mr. Morris: The answer is, no 


Mr. MacVane: Was Mr. Red 
lich something to say about that? 


Mr. Redlich: Yes, it seems to}, 
me we just heard a little while# 
ago that the only people who were} 
brought before public hearingsi 
are those who the committee is} 
absolutely convinced are com 
munists. (Applause.) 


Mr. Morris: 1. don’t thik aa 
records should be allowed to stand 


that way. I mean,-I never said¥ 
any such thing. The record is} 
that 


if a witness comes in and 
identifies a particular person as a 
member of the Communist Par 
that sworn testimony is not made 
public until the witness is called. 
in, given an opportunity to enter 
denial into the record, and thenj 
if he fails to do it, well then it is} 
made public. In no case is that 
a situation where somebody has 
made any prejudgment—in fact it 
is the opposite. Even when th 
testimony is heard by the commit: 
tee, the committee forbears arriv: 
ing at a conclusion until it has 
heard from the other side. 


Questioner; Why then was th 
fact that James Wechsler had be 
longed to the Young Communis 
League many, many years ag 
held against him at the presen 
time? 

Mr. Morris: I don’t think i 
was held against him. He was 
asked to prove that he changed 
his mind. I think the issue in 
the Wechsler case, which, by the 


vay, was not before the Senate 
nternal Security Subcommittee, 
was, was he a member of the Com- 
munist Party when he wrote a 
»Gok that is now on the informa- 
onal shelves of our libraries, and 
£ he was a communist at the time 
ft was written, then the focal 
eint of the examination is Com- 
munist Party membership at the 
fiine of writing. And that was 
e thing under investigation. 


Questioner: Mr. Redlich, Amer- 
ca sends its sons over to fight the 
war against Nazism; communism 
5 a threat to the world today and 
p this nation; sons of mothers 
n America are dying in Korea 
onight. Now we want to know 
his, I want to ask this question, 
‘How can a person who has never 
een a member of the Communist 
arty incriminate himself if he 
swers a question, if he was never 

member of the Communist 
arty?” 

Mr. Redlich: 1 think I answered 
hat question once before by stat- 
ag that there are many people 
vho are willing to answer “no” 
> the question, ‘““Were you ever 

member of the Communist 
arty?” if the committee would 
top there, but that is not the case. 
"he questioning continues and 
pu get into a lot of things; you 
et into the fear of being an in- 
prmer, the fear of being indicted 
D£ perjury on some other ir- 
levant facts. These are a lot of 
nings that have nothing to do 
ith the original question about 
hether you were a communist. 
1 would only say this, I think all 
f.us are deeply sympathetic 
oeat people dying in Korea but 

Mink we all must realize that 
ne of the things they are dying for 
“the Constitution of the United 
tates. (Applause.) 


\@yestioner: Mr. Redlich, our 
a 
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boys in Korea are fighting against 
communism today, against Nazism, 
and I would like to know why it 
is that the Nazis weren’t given the 
preference that the communists 
are given today, why there weren’t 
so many defenders of Nazism or 
facism as there are of communism 
today. 


Mr. MacVane: JI think we had 
better take our next question in 
here. We are talking about the 
Fifth Amendment. 


Questioner: Mr. Morris, you 
mentioned the proposed Federal 
immunity bill as being the solu- 
tion to this problem, because it 
would protect witnesses, and that 
it would give them protection 
against Federal prosecution aris- 
ing out of any testimony that 
they might give. I am an attorney 
and I have read the proposed bill, 
and it seems to me, please tell me 
if I am wrong, that the proposed 
bill would not protect a man 
against state prosecution, arising 
out of his testimony before the 
group. 

Mr. Morris: Well, that, of 
course, would be determined only 
after the bill was passed and en- 
forced. The issue was raised be- 
fore the full Judiciary Committee 
when it was up before the Judi- 
ciary Committee, and all those 
arguments that you mentioned 
were put forth as reasons against 
the bill. Now what you say may 
be true, but at least it is an effort 
to stop this thing. I mean, after 
all, we are making light of the 
fact that people are dying in 
Korea, but remember that a mem- 
ber of the Communist Party here 
in the United States is a full- 
fledged member of the same or- 
ganization that is now fighting on 
the Korean Peninsula. I assure 
you that the American troops over 
there are doing more than iden- 


tifying and exposing the com- 
munists over there. (Applause.) 

Mr. MacVane:; I think Mr. Red- 
lich has something to say. 

Mr. Redlich: I will only say, 
Mr. Morris, that no one, believe 
me, is making light of anybody 
dying in Korea. All we are trying 
to do is to ask the American 
people and to ask our Congres- 
sional investigators to take seri- 
ously some of the basic documents 
for which they are fighting and 
which people behind the Iron 
Curtain would give their lives to 
have. 


Mr. Morris: Let me just say to 
that, on the other hand, for the 
first time in several decades there 
are forces rising up within the 
United States, and the Congres- 
sional committees among them, de- 


fending the United States, the 
security of the United States, 
against massive infiltration, 


against organized subversion, such 


as has never been experienced be- & 
fore. The Congressional commit- 
tee is one of the first such or- 
ganized means of stopping this 
thing. ; 

Now at the same time you} 
haven’t shown tonight, at any time, 
that any one of the committees 
has abused the Fifth Amendment. 
In fact they recognized it when- 
ever the witness invoked it. As 
for denying someone the right to 
teach, that is the decision made } 
by local bodies such as the New § 
York City Council. 

Mr. MacVane: Mr. 
very quickly. 

Mr. Redlich: All right, I will} 
only say that you ask people to} 
recognize the Amendment, but 
then you tell people that they have 
done something wrong if they use 
it. ‘ 

Mr. MacVane; Thank you, Mr. 
Morris and Mr. Redlich, for your j 
most informative discussion. 


Redlich, 


FOR FURTHER STUDY OF THIS WEEK’S TOPIC | 


Background Questions 


1. For what purpose was the Fifth Amendment inserted into the Con- 


stitution ? 


a. Has the original intent of the privilege against the self-incrimi-? 


nation been abused? 


b. Or, has it, with the increasing complexity of our society, becn 


substantially broadened? 


2. What does the privelege protect a person against? 


a. Must the risk of criminal liability be involved? 


b. Can it be invoked to avoid shame, ridicule or economic pres- 


sures ? 


c. Can it be used as an indication of disapproval of the proceedings § 


involved? 


d. Is the protection afforded by the Fifth Amendment purely per-’ 


sonal and for the benefit of the witness alone? 
invoked by the witness on behalf of someone else? 


Or, can it be! 


b 3 


Is the Fifth Amendment intended to shield the guilty, protect the 
innocent, or protect the Constitutional rights of both? 


a. Is it correct to infer that anyone invoking the privilege against 
self-incrimination is guilty of a crime? 

b. Does the information requested have to be in and of itself 
legally incriminating? Or, can it just be capable of providing 
a link in a chain of evidence which might be used in the judicial 
prosecution of a person who is innocent of any crime? 

c. May a witness invoke the Fifth Amendment when questioned about 
a crime of which he is innocent, when his answer may lead io 
prosecution for some other crime of which he is guilty? 

d. Do courts of law permit an inference of guilt when the privilege 
is invoked? Have Congressional inquiries fostered such in- 
ferences? 

e. Does the inference of guilt in a sense nullify the protection 
intended in the Fifth Amendment? 


Has invoking this privilege become politically, economically and 
socially incriminating during these past few years? If so, is this 
desirable ? 


Explain the legal doctrine of waiver? Does voluntary disclosure 
of an incriminating fact mean the witness has waived his privilege 
with respect to any related fact? 


Does the fear of perjury indictments either against himself or 
another person give the witness the legal right to claim the 
privilege? 

Is it true that the Fifth Amendment is being used more extensively 
than ever before? 

a. Is this because of the increasing scope of Congressional inquiries? 
b. Have the increasing number of anti-subversive laws formed a 


valid legal basis for the invoking of the privilege? 


Do Communists and ex-Communists invoke the Fifth Amendment 
properly when refusing to speak about party affiliation? 


Do persons who unwittingly joined front groups or groups that 
have subsequently become Communist fronts invoke the privilege 
properly? 

s@Since associations are possible links in the chain of evidence in 
“a conspiracy prosecution, is any information concerning association 


ee. Communists, fellow travelers, etc., potentially incriminating ? 


~ ls the privilege against self-incrimination provided in the Con- 
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“stitution a desirable rule of law? 
2. Is it necessary to safeguard the private interests of the individual ? 
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. Does it lend substance to the principle that no one is deemed 


guilty until so proved? 
Does it confer a certain humanity upon legal proceedings? 


d. Does this privilege preserve intact the burden on the prosecu- 


tion to prove the offense? 
Has this privilege made crime detection and punshment more 
difficult ? 


Is immunity legislation necessary or desirable? 


What obstacle, if any, stand in the way of drafting adequate im- 
munity statutes? 


a. 


b. 


Evaluate the recently proposed McCarren Immunity Bill. 


What part should the Justice Dept. have in granting’ a witness 
before a Congressional Committee immunity? 

Could a Congressional Committee unwittingly destroy an im- 
portant and valid case being prepared by the Justice Dept.? 


. Would such legislation give criminals a method of absolving 


themselves for their crimes while denouncing others involved? 


. Can total immunity from federal, state and local prosecution 


be granted? 

Can immunity from prosecution for any or all crimes to which 
evidence given may lead be granted? 

Should immunity be granted by a majority, two-thirds or unani- 
mous vote of a Congressional Committee? Or, can exact criteria 
for granting immunity be established? 


Evaluate the use of the Fifth Amendment before Congressional Com 
mittees as opposed to courts of law. 


‘a. 


When a person is brought to trial he knows the specific charge 
brought against him and what the prosecution intends to prove 
Is this also the case in regard to Congressional investigations? 


. If no, is it not very difficult for the witness to know wha 


is likely to inccriminate him? 


Does the individual summoned before a Congressional Com 
mittee always have the time to find out what his rights are an 
how to protect them? 


. If not, how can he correctly assess what is likely to incriminat 


him? Does he not risk imprisonment for contempt as well a 
lose of a Constitutional right? 


